EDWARD and LI NDA FEI NBERG,
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V.
FI NAL DECI SI ON
HUNTERDON COUNTY AGRI CULTURE
DEVELOPMENT BOARD; and
ANN DEL CAMPO and LAURA DEL CAWMPO
C/ O STONYBROOK MEADOWS, LLC,

Respondent s.

The issues in this case are: (1) whether the Hunterdon
County Agriculture Developnment Board (HCADB or Dboard) had
jurisdiction to decide a Septenber 2011 application for a site
specific agricultural managenent practice (SSAMP) determ nation
filed by Stonybrook Meadows, LLC (Stonybrook) pursuant to
N.J.S.A 4:1C9 of the Right to Farm Act (RTFA); and (2) if the
HCADB had jurisdiction, whether its SSAMP determ nation was
consistent with the RTFA and State Agriculture Devel opnent
Commttee (SADC) regul ations. The May 10, 2012 board resolution
approved, approved with conditions, and denied, in part, the
SSAMP application, generating an appeal of the resolution on
jurisdictional grounds by Edward and Linda Feinberg (Feinberg),
who reside next to the Stonybrook farm property, and a cross-
appeal by Stonybrook as to the portions of the resolution
denying and conditionally approving the SSAMP.

The SADC forwarded the Fei nberg appeal and Stonybrook cross-
appeal to the Ofice of Administrative Law (OAL) as a contested
case on June 11, 2012. NJ.S A 4:1C10.2; N J.S A 52:14B-1,
et seq. The admnistrative |law judge (ALJ or judge), on notion
for summary decision filed by Feinberg, concluded in his June
19, 2013 Initial Decision that the board had no jurisdiction to
deci de the SSAMP application. The judge reasoned that because
the Stonybrook farm property is located in a nmunicipal zoning
district in which agriculture is a conditional use, Stonybrook
could not conply with the requirement in the RTFA that, to be
entitled to an SSAMP, a commercial farm nust be located in a
zoning district in which agriculture is a permtted use. The
ALJ also dealt with whether Stonybrook had shown sufficient
inconme for comrercial farm eligibility and whether appropriate
public notice had been provided for the HCADB heari ngs.



The record in this case is conprised of the notion briefs
and volum nous exhibits filed by Feinberg and Stonybrook, and
the ALJ referred to many of those materials in the Initial
Decision. No testinony of the parties was taken because the
j udge concluded the facts were not in dispute. For the purpose
of this Final Decision, the SADC wll anplify the salient
portions of the record set forth in the extensive docunents and
materials submtted by the parties in the QAL proceedings. Wen
appropriate, the SADC will also take adm nistrative notice of
facts set forth in available public records, in the QAL file
transmtted to the agency with the Initial Decision, and on
correspondence from the parties in the OAL proceedi ngs of which
the SADC received copies. N.J.S. A 52:14B-10(b); N.J.A C 1:1-
15.2; N.J.RE 101(a)(3); Re New Jersey Bell Tel ephone Conpany,
1992 W. 526766 (N.J.Bd.Reg.Com).

| . Fact ual background and procedural history

From July 1994 to Decenber 2003, zoning ordi nances of East
Amwell Township, Hunterdon County (“East Amwell” or the
“township”) designated an area of the municipality as the “Stony
Brook District” and identified agriculture, farnms and farm
stands as conditional uses. In Decenber 2003 East Amwel | nerged
the “Stony Brook District” into the “Sourland Mountain
District”, maintaining the conditional wuse classification of
agriculture, farns and farm stands.

In Cctober 2005 revisions were nade to the conditional uses
of agriculture, farnms and farm buildings in the Sourland
Mountain District pursuant to Odinance No. 05-30, and Section
92-89D. of the township zoning ordi nance provi ded as foll ows:

D. Conditional uses shall be as foll ows:

* * * *
(4) Agricultural wuses and farnms, including all farm and
agricultural activities, such as nurseries, snmall animal and

livestock raising, provided that:

(a) Such uses and cleared areas for farns shall be Iimted
to existing cleared areas as shown on an aerial photograph
prepared by the New Jersey Departnment of Environmental Protection
and dated March 2002.

(b) Whodl and managenent activities conducted in order to
gualify for farm and assessnent shall not require approval by the
Pl anni ng Board. Refer also to Chapter 129, Tree Harvesting,
which prohibits clearcutting as a nethod for obtaining farn and
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assessnment. A farm having farm and assessnent as of Decenber 11,
2003, and consisting of «cropland harvested and/or cropland
pastured and/or permanent pasture as docunented on a properly
filed FA-1 farm and assessment application, need not apply for
condi ti onal use approval, provided such use does not involve any
addi tional clearing and does not exceed the maxi mum | ot coverage
as permtted according to § 92-89F.

(c) Farm buildings, as defined in this chapter[,] shall be
situated on lots of at |east 30 acres. However, on lots smaller
than 30 acres, the Zoning Oficer shall approve an accessory
building which is 2,000 square feet or less, and such accessory
building may be used for farm animals, at the landowner’s
di scretion, provided it does not require any additional clearing,
it neets all setback requirements for a farm building and does
not exceed the maxi num | ot coverage as permtted according to
§ 92-89F

(d) Any application for a change in |and use from woodl ot
managenent to any other form of agriculture which requires
clearing of trees shall be subject to conditional use approval by
t he Pl anni ng Board.

Key words and phrases in Section 89-92D.(4) are defined in
Section 92-4 of the township |and use ordi nance. ‘Lot coverage”
is “[t]he total area of a lot covered by buildings, structures
and paved or 1mpervious surfaces.” “Impervious surface” means
“[a] surface that has been compacted or covered with a layer of
material so that it is highly resistant to infiltration by
wat er . ™

Section 92-89F. of the township |and use ordi nance provides
that the maximum | ot coverage in the Sourland Muntain District
is 5% of the first 5 acres of lot area; 3% of additional |ot
area up to 15 acres; and 1% of additional |ot area over 15
acres. The words ““clearing” and ‘“clearcutting” are not defi ned.

An “Editor’s Note” accompanying the conditional use section
applicable to agriculture [Section 92-89D.(4)] includes a cross-
reference to Ordinance No. 05-30, a history of the ordinance
enactment, and the foll ow ng text:

The purpose of this ordinance is to revise the provisions

of Chapter 92, The Code of East Amael | Township, 892-89,
Sourland Mountain District, to clarify existing provisions
which protect the fragile environmental resources in this
District. 1In addition, provisions pertaining to agriculture
in the Sourland Mountain [District] are clarified. EXxisting
farm ng operations are allowed to continue. New farns or
the expansion of existing farnms are di scouraged, especially
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if it would require irrigation or include animals. A property
owner pursui ng woodl and managenent for farm and assessnent

need not apply to the Planning Board, and a farmw th farn and
assessnment for cropland or pasture is grandfathered as a
conditional use. These revisions seek to bal ance environnental
protection goals without interfering with current active farm ng
operations.

Ann del Canmpo purchased Block 41, Lot 40.05, a vacant,
approximately 20 acre farm property located at the time within
the Stony Brook District, for $130,000.00 by deed dated June 25,
1997 and recorded July 21, 1997 in the Hunterdon County Clerk’s
Ofice in Deed Book 1170, Page 195. The mailing address for the

property is 82 Stony Brook Road, Hopewell, NJ. The record
reflects that a certificate of occupancy (CO was issued for a
residence on the property in October 1997. Over the next

several years, del Canpo engaged in equine activities on the
property, breeding, raising and selling horses, and offering
boardi ng services and riding |essons. In 1997 the farm had a
“lesson horse”, with which del Campo’s daughter had won an
equestrian chanpi onship and Monnouth County 4-H conpetition, and
a yearling. St onybrook added two (2) nmares in 1998 and a
stallion in 1999, resulting in a foal being born in 2001.

Fei nberg purchased Block 41, Lot 40.06, an approximte 12
acre residential lot adjoining the Stonybrook farm property, for
$900, 000. 00 by deed dated Decenber 30, 2005 and recorded January
10, 2006 in the Hunterdon County Clerk’s Office in Deed Book
2144, Page 947. The mailing address for the Feinberg property
is 84 Stony Brook Road, Hopewel |, NJ.

The Stonybrook farm property shares driveway access wth
Feinberg and with C. R Perry Rogers, Jr. and Toni M Tracey
(Rogers-Tracey), who own adjoining Block 41, Lot 40.07, pursuant
to a joint driveway easenent recorded when all of the properties
wer e subdi vi ded. The easenent provides for maintenance of the
driveway in equal shares. Both the Stonybrook and Feinberg
properties are flag lots, with their flag stens adjoining each
ot her. The flag stem for the Stonybrook property is
approximately 1100 1long and the flag stem to Feinberg’s
property is about 1400~ long. Each property’s stem has about
557 of frontage on Stony Brook Road. According to the June 1994
“Final Plat” for the Stony Brook Hills subdivision, the access
driveway for the Stonybrook, Feinberg and Rogers-Tracey parcels
appears to be plotted as 25 wide and straddles the common
boundary of the Stonybrook and Feinberg flag stens. The Rogers-
Tracey lot, immediately north of the Stonybrook-Feinberg flag
stens, has 437” of frontage on Stony Brook Road.
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New Jersey Departnent of Treasury records reflect that a
certificate of formation for “Stonybrook Meadows LLC” was filed
on February 13, 2002 and refiled on Cctober 11, 2010; the latter
docunent identified del Canpo as a nenber/manager and recited a
“Business Purpose” of “Agricultural program---working wth
horses for stress nmanagenent, farm educational activities, farm
markets (grown local).” In this Final Decision we wll
interchangeably refer to the parties as “Stonybrook” or “del
Campo™.

Agricultural buildings were installed on the Stonybrook
property to support equine operations. On July 17, 1997, the
East Amwell construction official issued del Canpo a Uniform
Construction Code (UCC) permit for a 707 x 100 barn and an
attached 36 x 60 horse barn, wth an estimted tota
construction cost of $71,000.00. A CO for the structure, which
del Campo called an “equestrian center” for the lesson horse and
yearling, was issued on October 16, 1997. Additional UCC
construction permts were issued in June 2000 for a 30 x 48’
pole barn and iIn March 2004 for a 30> x 50° pole barn.
According to del Canpo, by 2004 these buildings contained 18
| arge ani mal housing units.

St onybrook reported total farmincone of $1,610.00 in 1998,
its first full year of operations; farminconme of $13,514.00 and
$4,786.78 was reported in 1999 and 2000, respectively. The
Farm and Assessnent Act, N J.S. A 54:4-23.1, et seq., requires
that |land be devoted to agricultural uses for at least the two
(2) successive years imedi ately preceding the tax year in which
reduction in land value is sought, and the Stonybrook farm
property did not begin receiving farm and assessnent until 2001.
Since then, East Ammell has approved the property for farn and
assessnment annual ly through the 2013 tax year.

On June 16, 2005 del Canpo filed an application with the
township zoning board to “alter [the] existing iIndoor arena;
enlarge to regul ation-size for equine activities” and for ‘“use
of run-in sheds”. The approvals sought were “Use variance -
Condi ti onal Use — Expansion of Farm Use” and “Bulk variance(s) -
Site Plan Approval for Farm Buildings in excess of 10,000

[ square feet]”. The application to the zoning board was in
response to a June 8, 2005 letter from the zoning officer
denying approval for the building project. The denial letter

recited that del Campo wished to construct a 70” x 100” addition
to the existing 70” x 100” structure approved in 1997 and three
(3), 187 x 20” run-in sheds.



The zoning officer’s June 8, 2005 denial letter concluded,
inter alia, that the three (3) run-in sheds constituted an
expansion of farm wuse, and wuld require conditional wuse
approval, because the Stonybrook farm property already contained
six (6) 18” x 20” run-in sheds and one (1) 8 x 127 run-in shed.?
The proposed expansion of the barn-equine center to 70 x 2007,
according to the zoning officer, triggered site plan approva
under the Qland use <code’s “Farm Building” definition and
“requires conditional use approval under Section 92-89(D):4
[sic] since it is an expansion of the farming use™.

Del Canmpo did not proceed with the June 16, 2005 zoning
board application. Instead, on Septenber 15, 2005 she applied
to the HCADB for an SSAWP (“the 2005 SSAMP”) for the farm’s
seven (7) existing run-in sheds and for three (3) new ones. De
Campo stated in the “Commercial Farm Certification” form
acconpanyi ng the application that the Stonybrook property:

is located in an area in which, as of Decenber 31, 1997
or thereafter, agriculture has been a permtted use
under the nunicipal zoning ordinance and is consistent
wi th the nunicipal master plan.

The alternate statement 1in the form that the farm “was 1In
operation as of July 2, 1998” was not checked off by del Campo.
She also certified that the Stonybrook property was nore than
five (5) acres in size and produced agricultural and/or
horticul tural products worth $2,500.00 or nore annually.

The HCADB net on Cctober 13, 2005 to consider Stonybrook’s
SSAMP application and determined that “Stonybrook. . _is a
commercial farm operation”. The board provided notice of
Stonybrook”s application to East Amwel |l by letter dated October
25, 2005 and inspected the farm on COctober 26. Joan MCee, the
township planning board administrator, expressed East Amwell’s
concerns about the SSAMP application in a Novenber 10, 2005
letter to the HCADB

After observing that lands in the Sourland Muntain
District are environnmentally sensitive and that ground water
quality in the zone is protected by restricting tree clearing
and establishing inpervious cover |limts, MGee noted that
“[a]griculture is a conditional use, with the one condition that
there be no clearing of any trees for fields or pastures,

'There is no indication in the record when, prior to June 2005, the seven (7)
run-in sheds were built.



because of the importance of retaining the forest canopy.” She
t hen updated the zoning of ficer’s June 5, 2005 denial letter in
light of recently-enacted O di nance No. 05-30:

The ordi nance anendnent grandfathered existing farns,
so the conditional use approval is not an issue, as there
will be no clearing of trees as part of this application

The ordi nance anendnent clarifies that site plan approval
is not triggered by the cumul ative square feet of farm
bui | dings on the property exceeding 10,000 square feet;
instead[,] sketch plans are required for proposed new
farm bui |l di ngs over 2000 square feet (this application)
and [a] full site plan [for new farm buil di ngs] over 4000
square feet [is required].

The ordi nance anendnent clarifies that construction is
permitted in areas beyond 500 feet fromthe road, as |ong
as these areas are pre-existing cleared areas, so this is
not an issue.

The variance needed for a side yard setback for one shed is
not a serious concern

McGee advised that the planning board still had concerns
about the SSAMP application’s lack of detail on the size of the
proposed run-in sheds, the absence of a wetlands delineation
the failure to disclose the nunmber of horses on site, and the
| ack of information about water usage and manure di sposal on the
property. McGee also estimated inpervious surface coverage
based on run-in shed size assumptions and stated that “it 1is
possi ble to conclude that the construction of the proposed run-
inn [sic] sheds 1s acceptable™. However, the proposed i1ndoor
arena expansi on, which McGee observed was “not being pursued at
this time” in the SSAMP application, could exceed inpervious
cover limits allowed on a property Stonybrook’s size in the
Sourland Mountain District if the property driveway was i ncluded
in the cal cul ations.

The HCADB held a public hearing on the SSAMP application on
Novenber 10, 2005, with notice of the hearing published in the
Hunt erdon County Denocrat newspaper and provided by certified
mail to all of Stonybrook’s East Amaell Township neighbors
within 200 feet of the farm property. No one appeared at the
hearing on behalf of East Amwell; the only individuals who
provi ded testinony, both in support of the application, were del
Canpo and an QA iver El bert.

The board’s December 8, 2005 resolution included a list of
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various witten exhibits, including the June 8, 2005 and
Novenber 10, 2005 letters from the township zoning officer and

McGee, respectively. The HCADB approved the run-in sheds,
maki ng affirmative findings that Stonybrook was “a commercial
farmng operation. . .entitled to protection wunder the New

Jersey Right-to-Farm law”, that the run-in sheds evidenced
proper equine nmanagenent and were an acceptable agricultural
managenent practice, and that the inpervious surfaces created by
the sheds would pose only a “minimal Impact on the environment”.
It is not evident how the board determined Stonybrook’s
commercial farmeligibility.

The Decenber 8, 2005 resolution was sent to the SADC and to
the township zoning officer, the township planning and zoning
boards and to del Canpo by HCADB cover |etter dated Decenber 15,
2005. The township did not appeal the Decenber 8, 2005
resolution to the SADC

More zoning permits were issued by East Ammel |l to del Canpo:
for a “shelter structure” on May 3, 2007; and for a backyard
greenhouse and farm market, the latter wthin an existing
bui l di ng on the Stonybrook property, on Septenber 27, 2011

Del Canpo stated that, due to the decline in the nationa
econony from 2007-2010, Stonybrook sought “an evolution in our

farmng operation”. 1In early 2011, del Campo organized a
wor kshop at the farm for 30 young custonmers to determ ne what
would be attractive at a local community farm Suggesti ons

i ncluded yoga for equestrians, acupuncture, community gardening,
farmtastings and wor kshops.

By letter dated August 10, 2011, the East Amwell zoning
of ficer denied zoning approval to del Canpo. The record does
not reflect exactly what uses, structures and/or activities for
which del Campo sought approval, but the zoning officer’s letter
recited that the denial was based on “[n]on-perm tted comerci al
use of property beyond that enconpassed by the Right-to-Farm
law” and “failure to conform to “Farm Stand” application
standards”. The zoning officer referred del Canpo to the zoning
board adm nistrator for information on applying for a variance
or appealing the denial.

Del Canpo did not proceed with a variance application or an
appeal to the township zoning board. | nst ead, on Septenber 14,
2011 she applied to the HCADB for an SSAMP (“the 2011 SSAMP™)
for the follow ng activities:



Performance of equine activities, including horsemanship classes,
horse auctions, equestrian birthday parties and |yengar Yoga cl asses
for equestrians and farnmers;

Mar keting of agricultural products, including farmtastings;

Performance of educational foruns and events pertaining to certain
products which are produced on the farm

Breedi ng and selling of horses, swine, |anbs and other farm ani mals,
and the production of other specialty products on the farm

Increasing the size of the farm infrastructure, including an
increase in the size of the existing structures, specifically the
expansion of the existing farm market, located in an existing 250

square foot utility barn, to 900 square feet, w thout municipal site
pl an approval ;

Erecti on of hoop-style greenhouses, which would be covered for part
of the year;

Erection of a prep-clean room on the farm subject to approval of
the Hunterdon County Health Departnent (the prep-clean room to be
used for baking and packaging of herbs, bread, and other farm
products; canning, jellies and pickling);

I ncreasing the nunber of parking spaces from 10 existing spaces to
19;

Erecting signs on the property’s flag stem for the farm market and
directing vehicular traffic.

The “Commercial Farm Certification” form accompanying the 2011
SSAWMP application was identical to that conpleted for the 2005
SSAMP applicati on. Del Canpo certified that the Stonybrook
property was nore than five (5) acres, produced agricultural
and/or horticultural products worth $2,500.00 or nore annually,
and “is located in an area in which, as of Decenmber 31, 1997 or
thereafter, agriculture has been a permtted use under the
muni ci pal zoning ordinance and is consistent with the nunici pal
master plan.” The statenent in the 2011 application form that
the farm “was i1n operation as of July 2, 1998” was not checked
of .

Notice of the SSAMP application was provided by the HCADB
adm nistrator to the East Amwell clerk and the SADC by letter
dated Septenber 26, 2011. The notice advised that the board
woul d consi der Stonybrook”s commercial farm eligibility at the
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next nonthly meeting on October 13, 2011.

The HCADB’s guidelines for handling RTFA complaints and SSAMP
applications were first published in August 2006 and revised in
Cct ober 2007. The guidelines provide that the board wll
consider comrercial farm eligibility at a regular nonthly
meeting following receipt of a conplete SSAMP application and
if eligibility is approved, a site visit is scheduled at which
“[a]jll parties involved iIn the application are notified. . .and
invited to attend. It is optimal that the issue or dispute is
resolved at the site visit.” The guidelines further state:

If the matter is not resolved at the site visit,

a public hearing is schedul ed for the next regul ar

CADB neeting. The applicant nust serve public notice

to |l andowners within 200 feet of the boundaries of the
farm the municipality, nunicipal planning board, and
all parties involved in the application at |east 10 days
prior to the hearing. Proof of notification will be
required prior to the hearing.

The board, following i1ts guidelines, reviewed Stonybrook’s
eligibility as a commercial farm at its regular neeting on
Cctober 13 and hearing on Novenber 10, 2011. The record
indicates a site visit was conducted, but not the date of the
visit. Farm incone docunentation provided by del Canpo included
| RS Schedule F forms (“*Profit or Loss from Farming”) for 2004
t hrough 2010; invoices from Septenber 2011 to OCctober 2011
reflecting the sale of agricultural products totaling $1, 105. 45;
and a bank statenment from March 2011 to October 2011 show ng
deposits to a Stonybrook account greatly exceedi ng $2, 500. 00.

At the OCctober 13, 2011 HCADB neeting del Canpo also
testified that Stonybrook did not satisfy the incone
requirenents in 2010 to qualify as a commercial farm as the IRS
Form Schedul e F showed incone of only $1,319.00. The 2012 FA-1
formfiled on July 29, 2011 and submtted to the HCADB lists 7
horses and ponies, 6 sheep, 15 swine and 70 laying chickens.
One (1) total acre of vegetable crops is listed for snap beans,
carrots, cucunbers, eggplant, squash, tomatoes, nelons and m xed
veget abl es.

Based on these proofs, the HCADB certified Stonybrook as a
commercial farm contingent on del Canpo providing a copy of
Stonybrook®s 2011 Schedule F and 2011 FA-1 fornms at the board
heari ng on Novenber 10, 2011. At the Novenber 10, 2011 heari ng,
del Canpo presented the board with the 2011 Schedule F showi ng a
farm profit of $14,757.00. The 2011 FA-1 form filed on July 28,
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2010, lists 18 acres of active agricultural |ands conprised of
16 acres of pernmanent pasture, 1 acre of cropland harvested and
1 acre of equine training; livestock is conposed of 6 horses and
poni es. The HCADB admi nistrator confirned to the board he had
received the incone docunentation requested at the October 13
meet i ng.

Notice of the Novenber 10, 2011 hearing was provided by del
Canpo by placing a legal advertisenent in the Hunterdon County
Denocrat newspaper on October 27, 2011, and by certified mail on
Cctober 31, 2011 to all of Stonybrook’s East Amwell Township
neighbors within 200> of the farm based on a certified list of
property owners provided to del Canpo by the township tax
assessor on QOctober 20, 2011. Del Canpo al so provided certified
mail notice on October 31 to various utility conpanies, a cable
tel evi si on conpany, the Hunterdon County planning board and the
New Jersey Departnment of Transportation. On Novenber 1, 2011,
Feinberg signed the certified mail ‘“green card” acknowledging
recei pt of notice of the Novenber 10, 2011 heari ng.

The newspaper notice advised of the date, time and
pl ace of the Novenber 10, 2011 HCADB hearing, that Stonybrook
was requesting its farmng activities be deened generally
accepted agricultural practices, that other relief mght be
sought from the board, if appropriate, and that copies of the
SSAMP application and supporting materials were available for
public inspection at the HCADB offices during regular business
hours.

The board held public hearings on Stonybrook’s SSAMP
application on Novenber 10, 2011, Decenber 8, 2011, February 9,

2012, March 8, 2012 and April 12, 2012. Meanwhi | e, on January
12, 2012 and during the pendency of the HCADB hearing, East
Amnel | issued another zoning permt to del Canpo, this tinme for

farm signs. Feinberg, through counsel, appeared at each hearing
and objected to the HCADB’s exercise of jurisdiction based on
Stonybrook”s location In a land use zone allowing agriculture as
a conditional wuse, on insufficient proof of comrercial farm
income, and on inadequate public notice of the hearing.
Feinberg’s counsel made legal arguments at the November 10 and
Decenber 8, 2011 hearings and cross-exam ned del Canpo on
February 9, 2012. M. and Ms. Feinberg testified at the March 8
and April 12, 2012 hearings and presented a planning expert on

April 12.

At the April 12, 2012 hearing Feinberg’s planning expert
testified that agriculture was a conditional use in the Sourl and
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Mountain District and that agriculture was inconsistent wth
East Amwell”s munici pal master plan. In addition, on April 12
an attorney for residents Rogers-Tracey stated that his clients
were concerned about the increase in traffic on the access
easenment as a result of commercial uses that mght be allowed if
the SSAMP were issued by the board.

Nine (9) other individuals nade statenents during the
public comrent portion of the April 12, 2012 hearing. One
commenter expressed concern about water resources in the
Sourland Mountain District, one objected to the board’s
references during the hearing to the use of a draft agricultural
managemnent practice (AW) for on-farm direct mar ket i ng
activities that had been issued by the SADC, and several other
i ndi vidual s advocated for the support of agriculture in genera
and Stonybrook’s operations in particular. The board closed the
hearing and publicly deliberated on Stonybrook’s SSAMP
appl i cation. HCADB nenbers discussed and voted on each of
Stonybrook”s requests, and the board’s decision was memorialized
in a resolution dated May 10, 2012. No one testified on behalf
of East Amwell Township at the HCADB’s October 13, 2011 meeting
and at the five (5) hearings at which the Stonybrook SSAMP
appl i cation was consi der ed.

The HCADB’s resolution found that Stonybrook had provided
satisfactory proof of comercial farm eligibility and proper
notice of the SSAWMP hearing. The board then dealt wth
Feinberg’s objection to jurisdiction based on agriculture being
a conditional use in the zone district in which the Stonybrook
property is |ocated.

The HCADB interpreted N.J.S.A 4:1C-9 to allow for the
i ssuance of the 2011 SSAMP, regardless of East Amwell’s
conditional use zoning of agriculture in the Sourland Muntain
District, based on the issuance of the 2005 SSAMP. The board
interpreted the introductory paragraph of NJ.S. A 4:1C9 as
fol | ows:

Stonybrook . . . qualifies to receive Right to Farm
protection because the farm neets at |east one of three criteria
set forth in NJ.S.A 4:1C9, which requires:

1. The comercial farm to be located in an area in
whi ch, as of Decenber 31, 1997 or thereafter, agriculture
is a permtted use under the nunicipal zoning ordinance and
is consistent with the nunicipal master plan; or,

2. the conmercial farmto be in operation as of July
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3, 1998,2 and the operation conforns to agricultura
managenent practices recommended by the SADC and adopted
pursuant to the Admi nistrative Procedure Act; or

3. the comercial farm whose specific operation or
practice, has been determned by the appropriate county
board to constitute a generally accepted agricultura
operation or practice, and all relevant federal or State
statutes or rules and regul ati ons adopted pursuant thereto,
and which does not pose a direct threat to public health
and safety. [Enphasis in original].

The board opined that the third criterion had been
satisfied by the issuance of the 2005 SSAMP to Stonybrook and,
consequently, the HCADB had authority to approve the 2011 SSAWMP
The board noted

[t]his criterion. . .cites no specific effective
zoni ng date, nor whether agriculture nust be a
‘permitted use’. This third criterion Is a mechanism
for affording farms Right to Farm protection for

t hose commercial farnms which fall outside the first
two criteria.

The HCADB stated that Stonybrook had not recei ved
conditional wuse approval from East Ammell for agricultural
activities on the property. But the board “concluded that
muni ci pal [conditional use] approval was inpliedly granted based
on the municipality’s repeated practice of issuing permits for
[ del Campo’s] farming operation. In addition, the Township has
raised no objection to this [SSAMP] application.”

The HCADB”’s May 10, 2012 resolution approved educational
foruns and events pertaining to products produced on the farm
but denied RTFA protection for the Iyengar Yoga classes and the
expansion of the existing farm market building from 250 square
feet to 900 square feet; as to the farm market, the board took
notice of and relied on the Septenber 27, 2011 nunici pal
approval for the 250 square foot farm nmarket and stated that the
HCADB would provide no additional approval. The resol ution
approved the horsemanship <classes and horse auctions but
conditioned the approval of equestrian birthday parties to no
nore than three (3) per nonth. Farm tastings were approved,
provided no nore than fifteen (15) tastings per year were held
and at a frequency of no nore than two (2) per nonth.

Approval was also granted for the breeding and selling of

The effective date of the 1998 amendnents to the RTFA was July 2, 1998.
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horses, swne, lanbs and other farm animals, and the production
of other specialty products on the farm subject to Stonybrook’s
conpliance with state and |ocal waste managenent rul es.
Stonybrook was required to obtain HCADB approval to breed and
sell animals not specifically approved by the board.

Stonybrook®s proposed erection of hoop-style greenhouses
was approved, conditioned on the farm obtaining all necessary
approvals from East Amnell. The proposed construction of a
prep-clean room was approved so |long as Stonybrook obtained al
necessary permts fromthe Hunterdon County Health Departnent.

Finally, the HCADB conditioned the approved increase in
par ki ng spaces from 10 to 19, and the erection of signs on the
property’s flag stem, on Stonybrook’s compliance with the SADC’s
draft AMP for on-farm direct marketing, facilities and events.
A copy of the draft AMP was attached to the board’s resolution.

1. The OAL appeal s and notion for sunmary deci si on

Fei nberg’s appeal contended that the HCADB | acked jurisdiction
to decide the 2011 SSAMP due to inadequate notice of the
hearing, insufficient proof of income submitted by Stonybrook,
and conditional use zoning of the Stonybrook farm property for
agriculture and farms. Del Campo appealed based on the HCADB’s
denial of SSAWMP approval for the Ilyengar Yoga classes and
expansion of the farm market, on the board’s failure to iIssue an
SSAMP for the existing 250 square foot farm market, and on the
board’s requirement that the additional parking and signage
satisty the SADC’s draft on-farmdirect marketing AMP.

On Novenber 12, 2012, Feinberg filed a notion for summary
decision with a brief and exhibits. NJ.AC 1:1-12.5.3

Fei nberg questioned the quantity and veracity of the
docunents Stonybrook had introduced to substantiate commerci al
farm inconme, including proof that the reported incone was
permissible under the SADC’s equine production requirements in
N.J.AC 2:76-2B.3(e) and (f), and stated that notice of the
hearing was not provided in accordance with the Minicipal Land
Use Law, N J.S. A 40:55D-1, et seqg. (MUL) and in accordance
with the HCADB”s  guidelines. Fei nberg reiterated t hat
agricultural uses and farns were conditional wuses in the

®Feinberg’s attorney during the HCADB proceedi ngs withdrew as counsel, and

Fei nberg entered an appearance pro se, by substitution of attorney filed with
the OAL on or about August 24, 2012. The notion was incorrectly styled as
one for “judgment” rather than for “summary decision”.
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Sourland Mountain District in which Stonybrook was |ocated and
that, despite the township’s issuance of zoning and construction
permts on the Stonybrook property, del Canpo never applied for
approvals from any East Amaell Township |and use boards.
Fei nberg contended that the Stonybrook property exceeded the
maxi mum | ot coverage allowable in the Sourland Mountain District
even W thout the additional uses and structures proposed in the
2011 SSAMP. Since one of the conditions of conditional use
approval in Section 89-92D.(4)(b) is that agricultural uses not
exceed the maxinmum | ot coverage set forth in Section 89-92F.,
Feinberg <claimed that the proposed activities for which
St onybrook was seeking RTF protection triggered the need for
approval fromthe nunicipal zoning board.

Del Canpo filed a responding brief and exhibits on Decenber
19, 2012, presenting farm incone receipts and copies of the
various zoning approvals East Amwell had issued for the
construction of facilities on the Stonybrook property. In the
Decenber 19 brief, Stonybrook asserted, anong other things, that
East Ammel | considered agricultural uses on the farm property to
be permtted, not conditional, pointing to the various zoning
and building permts issued by the township over the years; de
Canmpo al so contended that Stonybrook “complies with the only
condition specific to farm wuses in the Sourland Mountain
District: “that the use be limted to existing cleared areas. ””

On Decenber 21, 2012, the HCADB filed a letter brief in
response to Feinberg”’s motion iIn which the board”’s counsel
reiterated the findings of fact and conclusions of law set forth
in the May 10, 2012 SSAMP resolution. Feinberg replied to del
Canpo and the HCADB by brief and exhibits dated January 2, 2013
reiterating, inter alia, that Stonybrook”’s proposed activities
“exceed[] the impervious coverage requirements”, thus requiring
condi tional use approval fromthe nunicipal zoning board.

The OAL record also reflects that del Canpo filed

(1) a January 7, 2013 brief replying to Feinberg’s January 2
brief and exhibits; included in the January 7 subm ssion was the
2013 FA-1 form for the Stonybrook property dated July 20, 2012.
It declared a total of 18 acres devoted to agriculture: 16
acres of permanent pasture; 1 acre of cropland harvested; and 1
acre of equine training area. The FA-1 also listed cover crops
of rye and clover; livestock of 7 horses and ponies, 15 sheep,
20 swne, 3 beehives, 18 chickens for neat, 100 chickens for
| aying, 18 turkeys (seasonal); and one (1) total acre of
vegetable crops conposed of snap beans, <carrots, cucunbers,
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eggpl ant, squash, tomatoes, nelons and m xed veget abl es;

(2) a booklet dated January 15, 2013 containing various
custoner invoices, check stub paynents and bank statenments from
2011;

(3) a February 2, 2013 binder including nore farmincone data,
this tine for the period Septenber 2010-Septenber 2011, as well
as copies of the legal advertisenment in the Hunterdon County
Denocrat newspaper, certified mail receipts and signed “green
cards” evidencing notice of the November and December 2011 HCADB
heari ngs;

(4) a May 17, 2013 brief, with exhibits, entitled “Reply For
Request For Proof that Agricultural Activities Do Not Need
Condi ti onal Use Approval From East Amwell Township™.

The February 2 and May 17, 2013 information was submtted
by del Canpo to the judge upon his witten request. W note
that nost of the legal argunments made in the various briefs set
forth above were reiterated in a nore concise form in the
exceptions to the Initial Decision filed by Feinberg, Stonybrook
and the Hunterdon CADB in July 2013.

[11. The QAL Initial Decision

A. Commercial farmeligibility

Fei nberg contended in the summary decision notion that
Stonybrook was not a “commercial farm” as defined in N J.S A
4:1C- 3, which provides as foll ows:

“Commercial farm” means (1) a farm management unit of no less than
five acres producing agricultural or horticultural products worth
$2,500 or nore annually, and satisfying the eligibility criteria for
differential property taxation pursuant to the Farm and Assessnent
Act of 1964, P.L.1964, c. 48 (C. 54:4-23.1 et seq.).

There was no dispute that the Stonybrook Farm property
conprises approximately 20 acres, thus exceeding the 5-acre farm
size requirenent acconpanying the $2,500.00 in agricultural or
horti cul tural production value needed for comercial farm
eligibility in NJ.S A 4.1C3, and that the property was
farm and assessed at the tinme of, and for several consecutive
years prior to, the 2011 SSAWP appli cati on.

The ALJ found that Stonybrook satisfied the comrercial farm
production value criterion by providing “clear evidence” of
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documented sales of the farm’®s agricultural output In the amount
of $3,040.66 from June 14, 2011 to Novenber 9, 2011, but only
after the judge all owed del Canpo to suppl enent the record.

The $3,040.66 in sales of agricultural output from the
Stonybrook farm property was conprised of eggs, her bs,
veget abl es, squash and nelons, as well as two (2) hogs.

Prior to del Canpo furnishing additional financial material to
the court, the judge expressed concerns that the IRS Schedule F
for 2011 showing a profit of $14,757.00 did not provide a
breakdown of how the profit was generated; that bank statenents
from March 2011 to Cctober 2011 showi ng deposits to a Stonybrook
bank account far in excess of $2,500.00 did not reflect which of
the deposits represented sales of agricultural products; and
that deposit slips from January 2011 to Decenber 2011 did not
mat ch product invoices, resulting in del Canmpo hand-witing the
agricultural products purportedly represented in the sales on

the margins of each deposit slip. We ascribe these proof
problenms to poor recordkeeping by Stonybrook and inadequate
preparation for the HCADB and QAL hearings. Commercial farm

eligibility is the foundation upon which RTFA protection nay be
granted, and the SADC cautions those seeking such protection in
the future to marshal their financial data in a clear and
organi zed manner so that CADBs, the QAL and the SADC can readily
understand a farm operation’s business income.

St onybr ook presented evidence of $1,045.00 in revenue from
horsemanship riding lessons for the period June 2011 through
December 2011, but this income was not included in the ALJ’s
cal cul ations of agricultural output. Fees from riding |essons
cannot be counted as commercial farmincone pursuant to N.J.A C
2:76-2B. 3(f) 2.

The SADC ADOPTS, based on the facts and |egal reasoning in
the Initial Decision, the ALJ’s determination that Stonybrook
satisfied comercial farmeligibility criteria in NJ.S. A 4:1C
3 applicable to farms 5 acres or nore in size.

B. Adequat e notice of the 2011 HCADB heari ngs

The ALJ determ ned that adequate notice of the Novenber 2011
HCADB hearing was provided to the relevant parties, finding
compliance with the board’s hearing guidelines.

W take admnistrative notice that the HCADB provided
witten notice of the Septenber 2011 SSAMP application to East
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Amnel | Township and the SADC by letter dated Septenber 26, 2011
in accordance with NJ.AC 2:76-2.3(c). That regul ation
provi des:

(c) The board shall advise the [SADC] and the nunicipality(ies)
in which the comercial farm is located, in witing, of the
recei pt and nature of the request within 10 days.

The letter advised that the board would begin its
consideration of comercial farm eligibility at a neeting
scheduled on OCctober 13, 2011. In addition, notice of the
Novenber 10, 2011 public hearing before the board on the nerits
of the SSAMP application was published at Stonybrook’s request
in the Hunterdon County Denocrat newspaper on QOctober 27, 2011
and witten notice of the Novenber 2011 and Decenber 2011
hearings was transmtted by Stonybrook via certified mil,
returned receipt requested, to East Amael| neighbors within 200’
of the farm property, including Feinberg.

The newspaper notice and certified mailings were undertaken
by Stonybrook in conpliance wth HCADB guidelines first
promul gated by the board in August 2006 and revised in Cctober
2007. The HCADB’s public notice requirements anticipated by
several years, and Stonybrook’s public notifications in this
matter occurred several nonths before, the directive by the
Appellate Division that “affected property owners” be noticed of
an SSAMP application. Curzi v. Raub, 415 N.J.Super. 1, 23 (App.
Div. 2012).

Fei nberg contended that no witten notice was given to the
public of the COctober 13, 2011 HCADB neeting at which
Stonybrook”s commercial farm eligibility was determined and that
t he newspaper notice did not detail the SSAMP request. However
t he SADC concludes the newspaper notice, which is not required
in SADC”’s RTFA regulations, was sufficient by advising readers
of the date, tinme and place of the neeting, the fact that an
SSAMP was being applied for, and that the details of the
application could be obtained by 1inspecting Stonybrook’s
application materials at the HCADB offices.

No witten notice of the October 13, 2011 neeting was
required by N.J.A C 2:76-2.3(c) and HCADB gui del i nes. For the
same reason, we reject the argument that the HCADB | acked
jurisdiction because residents of Hopewell Township within 200~
of the Stonybrook property, and the Hopewell Township clerk,
were not provided notice. Stated sinply, at the time of the
HCADB hearings the full panoply of MUL-type notice was not
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requi red by SADC regul ati ons.

As a practical matter, Feinberg posited no individualized
harm with respect to the lack of notice of the Cctober 13, 2011
neeting and the alleged inadequacy of the newspaper notice, and
we perceive no such harm Feinberg, through counsel, appeared at
the board hearings on Novenber 10, 2011, Decenber 8, 2011
February 9, 2012, March 8, 2012 and April 12, 2012, actively
contesting board jurisdiction and Stonybrook®s SSAMP request.
According to the HCADB’s May 10, 2012 resolution, and as borne
out by the hearing transcripts, “at the onset of the hearing and
on multiple occasions during the pendency of the hearing
[Feinberg] objected to the Board’s exercise of jJurisdiction. .
.7, including the board”’s Cctober 13, 2011 determ nation that
St onybrook had satisfied commercial farmeligibility criteria.

The SADC ADOPTS, based on the facts and |egal reasoning in
the Initial Decision, the ALJ’s conclusion that Stonybrook
provi ded adequate public notice of the SSAMP hearing before the
HCADB

C. Agriculture as a conditional use in the Sourland Muntain
District.

The Initial Decision concluded that Stonybrook failed to
show that agriculture is a permtted use in the zone in which
the farm property is located, citing the requirenment in N J.S A
4:1C-9 that a commercial farm must be located “in an area in
whi ch, as of Decenber 31, 1997 or thereafter, agriculture is a
permitted use under the municipal zoning ordinance. . .” The
ALJ supported his determ nation by reviewing the MLUL definition
of “conditional use”; Section 92-89D. of East Amwell Township’s
| and use ordinances establishing agriculture as a conditional
use 1In the Sourland Mountain District; the township’s
condi tional use exenption (or ‘“grandfather’) ordi nance for farns
having farm and assessnent as of Decenber 11, 2003, provided the
agricultural activity does not involve additional |and clearing
and exceed nmaximum |ot coverage; and In re Tavalario, 386
N. J. Super. 435 (App. Div. 2006).

The judge noted that “a conditional use that does not need
conditional use approval i1s a permitted use” (Initial Decision,
p. 20), and observed that Stonybrook neither provided evidence
that it had obtained conditional use approval nor showed that
such an approval was unnecessary, citing simlar findings by the
HCADB in its May 10, 2012 SSAMP resol ution. The judge rejected
del Campo’s argunent that East Ammel |l considered agriculture to
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be a permtted use on the Stonybrook farm property based on the
vari ous zoning and UCC pernits issued over the years, concl uding
that “such approval by implication 1is insufficient” (Initia
Deci sion, p.21). Although the ALJ recited East Amwell’s
conditional use “grandfather” ordinance [Section 92-89D. (4)(b)
and (c)], there was no discussion in the Initial Decision
whether and how Stonybrook’s proposed agricultural activities
listed in the 2011 SSAMP application fit into the township’s
condi tional use exenption provisions.

The SADC finds that the record in this <case anply

denonstrates a course of conduct in which East Amwell issued
numerous zoning permts and COs to Stonybrook for agricultural
bui l di ngs and structures over a 15 year period. W also note

that East Amwel| decided not to testify before the HCADB in 2005
and 2011 to oppose Stonybrook’s SSAMP requests and to assert the
township’s rights under the conditional use ordinance. However,
there is insufficient evidence justifying what del Canpo posits,
in pages 5-6 of her exceptions to the Initial Decision, that the
township should be equitably estopped from denying that
agriculture is a permtted use on the farm property. East
Amwell”s issuance of various permts was acconpani ed by denials
of other zoning permts inpelling Stonybrook to seek relief from
the HCADB in 2005 and 2011. There is also insufficient evidence
to justify binding East Amaell nunicipal governnment to the
actions of its zoning officer and planning board adm ni strator.

The doctrine of equitable westoppel 1is rarely invoked
agai nst government entities. Middletown Twp. Policemen’s
Benevolent Ass’n Local No. 124 v. Twp. of Middletown, 162 N.J.
361, 367 (2000); Wod v. Borough of WIldwod Crest, 319
N. J. Super. 650, 656 (App. Dv. 1999). Equi t abl e estoppel may
only be applied against a governmental entity “where the
interests of justice, norality and common fairness clearly
dictate that course.” Guber v. Mayor of Raritan, 39 N.J. 1, 13
(1962); Twp. of Neptune v. N.J. Dep’t of Envtl. Prot., 425
N. J. Super. 422, 438 (App. Dv. 2012).

Wiile the SADC is hesitant to apply equitable estoppel to
East Amwell Township based on the record in this case, we
reiterate our previously-expressed concern about nunicipa
action and inaction leading to a commercial farmer’s reasonable
expectations of protection wunder the RTFA Township of
Lopatcong v. Raynond L. Raub and Gail A Raub, QAL Dkt. No. ADC
03446- 08, Agency Ref. No. SADC ID #695 (Final Decision Novenber
8, 2012). The SADC considers a nunicipality”’s 1issuance of
permts to a commercial farmer, witten comrunications from
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municipal officials that agricultural uses are *“grandfathered”,
and the municipality’s |ack of participation in the RTFA hearing
process, to be legitimate factors for a CADB to consider when
bal anci ng | ocal ordi nances agai nst a commercial farmer’s request
to engage in legitimte agricultural activities. Township of
Franklin v. den Hollander, 383 N. J.Super. 373, 390-391 (App.
Div. 2001), aff’d 172 N.J. 147 (2002).

N.J.S.A 4:1C9, which lists the agricultural operations or
practices entitled to RTFA protection (“section 9”), provides as
fol |l ows:

Not wi t hst andi ng the provisions of any nunicipal or county
ordi nance, resolution, or regulation to the contrary, the
owner or operator of a commercial farm |located in an area
in which, as of Decenber 31, 1997 or thereafter,
agriculture is a permtted use under the nunicipal zoning
ordi nance and is consistent with the nunicipal master plan,
or which commercial farmis in operation as of the
effective date of P.L.1998, c.48 (C. 4:1C-10.1 et al.), and
t he operation of which confornms to agricultural managenent
practices recomended by the conmttee and adopted pursuant
to the provisions of the "Adm nistrative Procedure Act,"
P.L.1968, c.410 (C 52:14B-1 et seq.), or whose specific
operation or practice has been deternined by the
appropriate county board, or in a county where no county
board exists, the committee, to constitute a generally
accepted agricultural operation or practice, and al

rel evant federal or State statutes or rules and regul ations
adopt ed pursuant thereto, and which does not pose a direct
threat to public health and safety nay:

a. Produce agricultural and horticultural crops, trees
and forest products, livestock, and poultry and other
commodities as described in the Standard Industri al
C assification for agriculture, forestry, fishing and
trapping or, after the operative date of the regul ations
adopt ed pursuant to section 5 of P.L.2003, c.157 (C 4:1C
9.1), included under the correspondi ng classification under
the North Anerican Industry C assification System

b. Process and package the agricultural output of the
conmerci al farm

c. Provide for the operation of a farm market,
i ncluding the construction of building and parking areas in
conformance with munici pal standards;

d. Replenish soil nutrients and inprove soil tilth;
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e. Control pests, predators and di seases of plants and
ani nal s;

f. C ear woodl ands using open burning and ot her
techni ques, install and maintain vegetative and terrain
alterations and other physical facilities for water and
soil conservation and surface water control in wetland
ar eas;

g. Conduct on-site disposal of organic agricultural
wast es;

h. Conduct agriculture-rel ated educational and farm
based recreational activities provided that the activities
are related to marketing the agricultural or horticultura
out put of the conmercial farm

i. Engage in the generation of power or heat from
bi omass, solar, or wi nd energy, provided that the energy
generation is consistent with the provisions of P.L.2009,
€c.213 (C 4:1C-32.4 et al.), as applicable, and the rules
and regul ati ons adopted therefor and pursuant to section 3
of P.L.2009, c.213 (C 4:1C9.2); and

j. Engage in any other agricultural activity as
determ ned by the State Agriculture Devel opment Comm ttee
and adopted by rule or regulation pursuant to the
provi sions of the "Admi nistrative Procedure Act," P.L.1968,
Cc.410 (C. 52:14B-1 et seq.).

Section 9 allows a conmmercial farner to apply for an SSAWVP
to conduct activities listed in subparagraphs a. through j. A
“commercial farm” is defined in N.J.S.A 4:1C3, the relevant
portion of which was cited on page 16 of this Final Decision. If
the SSAMP for an eligible comercial farm is approved by the
CADB, or approved by the SADC in counties where no CADB exists,
then the commercial farm enjoys broad protections. The SSAMP
activities are protected against unreasonable nunicipal and
county ordinances, as set forth in the first sentence of the
i ntroductory paragraph of section 9, and are shielded with an
irrebuttable presunption that those activities are not a public
or private nuisance. N J.S. A 4:1C10. However, the comercia
farmer is entitled to these RTFA protections only upon proof of
the followwng to the CADBs or the SADC, all of which are
contained in the introductory paragraph of section 9:

A “locational requirenent”: the comercial farm is
“located 1n an area iIn which, as of Decenber 31, 1997 or
thereafter, agriculture is a permtted wuse under the
muni ci pal zoning ordinance and is consistent wth the
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municipal master plan”, OR

An “operating date requirenment”: the commercial farm “is in
operation as of the effective date of P.L.1998, <c. 48
(C.4:1CG10.1 et al.)”, which is July 2, 1998.°

If the l|ocational and/or operating date requirenents are
satisfied, then the comrercial farnmer nust additionally
denonstrate that the section 9 agricultural operations for
which RTF protection is sought “conform[] to agricultural
managenment practices [AMPs] reconmended by the [SADC] and
adopted pursuant to the “Administrative Procedure Act,”’
P.L.1968, c. 410 (C 52:14B-1 et seq.) OR the conmercial
farmer must prove to the CADBs or the SADC that the
specific activities for which RTFA protection is sought on
the particular farm property *“constitute a generally
accepted agricultural operation or practice”. (Enphasis
added) .

The need for the commercial farnmer to prove that the
agricultural operation conplies wth an AMP, or that the
operation is entitled to an SSAMP determ nation, is a separate,
i ndependent requirenment for RTFA protection and is not, as the
HCADB concluded 1in 1its May 10, 2012 resolution, a *“third
criterion” supplementing the locational and operating date
standards that a comercial farm nust satisfy as a condition
precedent under section 9.

However, even if the locational and/or operating date
requirenents are satisfied, the CADBs or the SADC have no
authority to entertain applications under section 9 if the
commercial farm’s operation does not conform with “all relevant
federal or State statutes or rules and regulations adopted
pursuant thereto” or “pose[s] a direct threat to public health
and safety”.

W have previously held that certain of the above
requi renents are jurisdictional predicates within CADB and SADC
authority to determine, and that a CADB and the SADC can deny

“There was no di spute that Stonybrook was not a commercial farmin operation
as of July 2, 1998 because the farmdid not produce agricultural or

horticul tural products worth $2,500.00 or nore annually. Stonybrook al so
could not be considered a comrercial farmas of July 2, 1998 because the
property upon which the farmis | ocated was not eligible for farnm and
assessment until 2001. N.J.S. A 4:1C3; N J.S. A 54:4-23.2 and -23.6.
Accordi ngly, the SADC ADOPTS the ALJ’s finding that Stonybrook was not a
commercial farmin operation as of July 2, 1998.
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eligibility for RTFA protection should any of these section 9
provi sions not be proven. This authority emanates not only from
a fair reading of the RTFA itself, but also fromthe doctrine of

“primary jurisdiction” reviewed at length in Township of
Franklin v. den Hollander, supra, 383 N.J.Super. at 391, 172
N.J. at 151, Borough of Cdoster v. Abram Demaree Honestead,

Inc., 365 N.J.Super. 338, 349 (App. D v. 2004), cert. den. 179
N.J. 372 (2005) and Curzi, supra, 415 N.J. Super. at 20.

A few exanpl es of such jurisdictional determ nations by the
CADBs and the SADC are: In the Matter of Al exander Adans, SADC
Resol ution #FY2013R2(13), February 28, 2013 (“commercial farm”
eligibility denied due to lack of proof of “farm management
unit” criterion in NJ.S A 4:1C3); Gufo v. Sonmerset County
Agricul ture Devel opnent Board, OAL Dkt. No. ADC-04217-11, Agency
Ref. No. SADC ID #1033, Final Decision July 26, 2012 (CADB
deni es SSAMP application for farm operation involving conmerci al
nonagri cul tural vehicles); In the Matter of Holloway Land, LLC,
SADC ID #1243, Hearing Officer’s Report and Recommendations
dated January 26, 2012 (RTFA eligibility conditioned on
commercial farm owner addressing vehicular traffic safety);
Peter LeConpte v. Hunterdon County Agriculture Devel opnent
Board, OAL Dkt. No. ADC 09378-10, Agency Ref. No. SADC ID #1156
(CADB denies SSAMP eligibility for proposed bottling of on-farm
generation of spring water).

W examne the section 9 locational requirenment---that the
cormercial farmis located in an area in which agriculture is a
permtted use as of Decenber 31, 1997 or thereafter, and is
consistent with the nunicipal master plan---in the sanme context
as the other jurisdictional factors subject to CADB or SADC
revi ew when an SSAMP application i s nade.

The SADC is mndful of the distinction between a permtted
use and a conditional use. A “conditional use” i1s defined in
N.J.S. A 40:55D-3 of the MLUL as

[a] use pernmitted in a particular zoning district only

upon a showi ng that such use in a specified |ocation

will conmply with the conditions and standards for the

| ocation or operation of such use as contained in the

zoni ng ordi nance, and upon the issuance of an authorization
t heref or by the planni ng board.

Cases construing conditional wuses all <contain the sane
basi c el ements: a conditional use is a permtted use, provided
all conditional are net [Coventry Square, Inc. v. Wstwood

Zoning Bd. of Adjustnent, 138 N.J. 285, 294 (1994)]; if the
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conditions are satisfied, jurisdiction over such use lies solely
with the planning board because no variance is required
[ Omi point v. Board of Adjustnent, 337 N.J.Super. 398, 419 (App.
Div.), certif. den. 169 N.J. 607 (2001)]; t he planning board
has no authority to waive or alter a specific conditional use
standard [WaWa Food Market v. Planning Bd., 227 N.J.Super. 29
34-38 (App. Div.), certif. den. 114 NJ. 299 (1988)]; if the
conditions are not satisfied, then relief from the conditiona
use standards may be sought only through the zoning board by way
of a use variance under N.J.S. A 40:55D 70(d) [Lincoln Heights
Ass’n. v. Township of Cranford Planning Bd., 314 N.J. Super. 366,
375 (Law Div. 1988), aff’d 321 N.J.Super. 355 (App. Div.),
certif. den. 162 N.J. 131 (1999)].

The only SADC case that dealt in any way with conditional
uses was In re Anthony Taval ari o, QAL Docket No. ADC 52-04, SADC
Docket No. 0818-04 (Final Decision July 22, 2004). Taval ari o
received a zoning sumons for Kkeeping horses on his 7-acre
property, a conditional use iIn the municipality’s “A Residence”
zone, as Taval ario had not obtained conditional use approval for
hi s equi ne operation.

The SADC’s Final Decision observed that the RTFA can
preenpt municipal |and use authority provided that the farmis a
“commercial farm” as defined In N J.S.A 4:1C3 and the farm
nmeets either the locational or operating date requirenents in
N.J.S. A 4:1C09. The “Legal Analysis” section of the decision
contained a lengthy review of Tavalario’s farm income and
concluded that he had not shown satisfactory agricultural
production value of at |east $2,500.00 annually fromthe sale of
horses at any tine between 1998 and 2003. It was on that basis
that RTFA protection was denied by the SADC which, in passing,
al so stated that

Agriculture was not a permtted use on the Property in 1997
wi thout a conditional use approval and M. Tavalario did not have
such approval . To qualify for the protections of the [RTFA],
therefore, the Property had to be a conmmercial farmin operation
as of July 3 [sic], 1998.

Although the record shows that Mr. Tavalario’s farm was in
operation as of July 3 [sic], 1998, the record does not support a
finding that the Property net the definition of comercial farm
in 1998. M. Tavalario reported gross income for 1998 as $600 on
a supplenmental farm and assessment and as $675 on the Profit or
Loss From Busi ness Form (I RS Schedule C to Form 1040).

In af firming the SADC’s Final Decision with respect to
Tavalario’s lack of proof of $2,500.00 in annual minimum
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agricultural production value, the Appellate Division, in In the
Matter of Anthony Tavalario, 386 N.J.Super. 435, 442 (App.Dv.
2006) st at ed:

Because the zoning of Tavalario’s property was amended to
“A” Residence 1in 1995 under an ordinance that denominated
agriculture as a “conditional” not a “permitted use”, he could
not conmply wth the first portion of the [section 9]
qgualification provision. Tavalario’s efforts were therefore
directed at the second nmeans of qualification and centered on the
requirements that he demonstrate that he operated a “commercial
farm” as of July 3 [sic], 1998. The SADC. . .found that he
failed to qualify because his operation did not neet the
definition of “commercial farm” as the SADC construed it.

It is clear that the Taval ario decisions by the SADC and
the Appellate Division nerely restated an obvious tenet of |and
use |aw a conditional use is not a permtted use wthout
conditional wuse approval. No further RTFA analysis was
undertaken in either case, and none was needed because Taval ario
failed to show $2,500.00 in annual farm production. Therefore
those cases left unanswered a nore fundanental question: how
are CADBs and the SADC to handle conditional use zoning of
agriculture in the context of the RTFA when the SSAMP appli cant
satisfies the commercial farmincone criteria?

The ALJ accepted Feinberg’s argument that if agriculture is
a conditional use in the zone in which the farm property is
| ocated, then the farm owner nust apply to the planning board or
zoni ng board, depending on whether the condition is satisfied or
requires a zoning variance, for approval of all proposed
agricultural activities. W find this theory to be inconsistent
with the purposes of the RTFA for four (4) reasons: first, it
is overbroad, as not all agricultural activities which are the
subject nmatter of an SSAMP application inplicate a given
conditional wuse ordinance, and those activities should be
reviewed by the CADB or the SADC on their nerits as any other
SSAMP i nvolving lands in nunicipal zones in which agriculture is
a permtted use; second, sanctioning such overbreadth could
encourage municipalities to “freeze” pre-existing farnms from
diversifying their business operations, a result inconsistent
with the legislative findings underpinning the RTFA in N J.S A
4:1C- 2, even if the new agricultural activity has nothing to do
with conditions the nunicipality has identified in a conditional
use ordinance; third, it glosses over the permtted use
requi renent in the context of other jurisdictional criteria that
CADBs and the SADC are mandated to examne; fourth, it fails to
appreciate the special role CADBs and the SADC have been given
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in the RTFA by the Legislature and the courts under the “primary
jurisdiction” doctrine.

The SADC sees no | ogical distinction between all ow ng CADBs
and the SADC to undertake baseline jurisdictional reviews such
as comercial farm eligibility criteria, whether the activity
for which RTFA protection is sought is agricultural, whether the
commercial farm is in violation of state or federal |aw, or
whether the commercial farm poses a direct threat to public
health and safety, and the authority of CADBs and the SADC to
determ ne whether the condition(s) of a conditional use approval
ordi nance can be satisfied by the commercial farner. W believe
this approach to the permtted use requirenent in the first
portion of NJ.S.A 4:1C9 is consonant with the legislative
intent and purpose of the RTFA and is consistent with rel evant
case law. Accordingly, the SADC holds that a CADB and the SADC
have authority to determne whether a comercial farner can
conply with the conditions of a conditional use ordinance, and a
cormmercial farner is not required to obtain a conditional use
approval from the nunicipal planning board as a condition
precedent to applying for an SSAMP.

While the SADC concludes that nunicipal governnment cannot
be the sole entity that can determ ne whether conditions in a
condi tional use approval ordinance can be satisfied, we do not
foreclose the ability of a commercial farner to seek nunicipal
approval, if the farmer so <chooses, and to present the
conditional use approval to the CADB or the SADC in connection
with an SSAMP application; in addition, because the existence of
a permtted use is a jurisdictional requirement in section 9,
the CADBs and SADC do not have the ability to preenpt a
condi ti on. If a coomercial farnmer needs to satisfy the section
9 “locational requirement” but cannot denonstrate that a
specific agricultural activity proposed in an SSAMP application
conplies with a condition in a conditional use ordinance, then
the CADB and the SADC are deprived of jurisdiction to hear that
particul ar aspect of an SSAMP application unless and until the
comer ci al farmer obtains a wvariance for that specific
agricultural activity fromthe municipal zoning board.

For the reasons set forth above, the SADC REJECTS the
judge’s conclusion that the HCADB had no jurisdiction to decide
the SSAMP application due to the Stonybrook farm property’s
| ocation in a conditional use zone.
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D. Agriculture as consistent wwth the East Amwell Township’s
muni ci pal master pl an.

The ALJ also determined that agriculture is consistent with
t he nunici pal master plan because the Sourland Muntain District
allows agricultural uses and farnms as conditional uses (Initial
Deci sion, p.22). Fei nberg disagreed, citing to MUL provisions
i ndicating that nmaster plan consistency neans that the proposed
use is permtted and conports with specific nunicipal |and use
regul ati ons. N.J.S. A 40:55D-28 and -62. East Amwell’s Iland
use plan for the Sourland Muntain District, according to
Fei nberg, refers to protection of «critical resources and
ecol ogi cal syst ens, especially the conservation of | ar ge
contiguous areas of undisturbed habitat such as forests.

The township’s master plan recognizes the 1importance of
agriculture and sets forth certain goals:

The East Amwel | Township Master Plan (2006) cites preserving
farnm and and open space as one of the nost inportant policy goals
for the Township. The first key objective listed in the plan is
to:

Maintain the community’s prevailing agricultural character by
pronoting the industry of farm ng and preserving the
productive agricultural |and base.

The Master Pl an enphasi zes the inportance of agriculture and
provi des several strategies to retain and encourage agriculture
in the township. The Plan states that:

Agriculture is inportant in East Amell’s history and its
future, providing a rural lifestyle valued by farnmers and non-
farmers alike, while also contributing breathtaking scenic
views, pronmoting the l|ocal econony and utilizing a valuable
nat ural resource.

While the Sourland Mountain District was primarily zoned to
protect critical area habitat, Section 92-89D. of the township’s
| and use ordi nance acknow edges that agriculture is conpatible
with the purposes of the master plan zone schene provided
agricultural activities are limted to already cleared areas and
do not result in an increase in the maxi mum | ot coverage all owed
in Section 92-89F.

In addition, and related to the nunicipal master plan, East

Amnel | enacted a Right to Farm ordi nance. Section 110-1 of that
ordi nance states that the purpose of East Amwell’s Right to Farm
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ordi nance is

[t]o assure the continuation and expansi on of commercial and hone
agricultural pursuits by encouraging a positive agricultural
business climate and protecting the farnmer against nunicipal
regulations and private nuisance suits, where agricultural
managenent practices are applied and are consistent with rel evant
federal and state | aw and nonthreatening to the public health and
safety.

Accordingly, the SADC ADOPTS the legal conclusion in the
Initial Decision that agriculture is consistent with East Amnel |
Township”s municipal master plan.

| V. Revi ew of activities, uses and structures in the 2011 SSAM

Because the SADC has determined in this Final Decision
that the board had jurisdiction to consider the 2011 SSAWMP
not wi t hstandi ng conditional use zoning of the farm property, the
SADC MODIFIES the Initial Decision by determning, in Section
IV., the propriety of the HCADB’s resolution approving,
conditionally approving and denying various activities for which
St onybr ook sought SSAMP approvals. Qur review is based on the
rel evant provisions of NJ.S. A 4:1C-9a. through j., which are
set forth on pages 21-22 of the Final Decision, on applicable
SADC regulations and, where appropriate, on the relevant
provi sions of the East Amael |l Township | and use ordi nances.

The SADC nmakes several observations before undertaking an
itemized review of the HCADB’s 2011 SSAMP. The review is based
on the list of activities, structures and uses set forth on
pages 15 and 16 of the May 10, 2012 board resolution. W relied
on the transcribed testinony at the HCADB hearings and the
materials the parties submtted to the OAL.

One of the first exhibits attached to Stonybrook’s OAL
submttal was a Google Earth© aerial view of the del Canpo farm
and surrounding properties. W also reviewed the site plan that
accompanied del Campo’s September 14, 2011 SSAMP application to
help orient the specific activities requested wth their
approximate | ocations on the farm property. This site plan was
the subject of testinony at the HCADB hearing and of references
by the board.

The map materials and the testinony at the hearings nmake it
abundantly <clear that none of the activities, uses and
structures proposed by Stonybrook involve land clearing. At no
time during the HCADB hearings was any testinony presented or
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evidence introduced that the activities resulted in additiona
clearing of the Stonybrook property, including additional tree
clearing, and nothing was presented along these lines in the
summary deci sion notion papers. The absence of land clearing in
connection wth the SSAMP request makes practical business
sense, as Stonybrook’s existing farm conplex contains building
infrastructure in close proximty to each other.

Under the SADC’s holding in this case, Stonybrook
woul d have been able to show the HCADB, rather than the East
Amael | planning board, conpliance with that portion of the
“grandfather” clause In Section 89-92D.(4)(b) and (c) that the
proposed SSAMP activities involved no additional |and clearing.
Whet her the proposed SSAMP activities increase existing |ot
coverage, the other criterion iIn the “grandfather” provision, Iis
dealt with below consistent with our holding in Section IIl C
above.

The SADC notes that the HCADB attached to its May 10, 2012
resolution a draft version of the on-farm direct marketing AW
The AMP rul e proposal was published on June 17, 2013 (45 N J.R
1449), public coments were received, and no publication of the

rule adoption has been schedul ed. The SADC wll not be
enploying the proposed AMP in its review of Stonybrook’s
proposed activities and wll not require conpliance with an

unadopt ed regul ati on.

Critical factual and legal issues in this matter were not
addressed or were dealt with in only a cursory manner; the
hearing transcripts indicate that the testinony failed to
di scl ose inportant details as to what exactly was being proposed
in the SSAMP. Accordingly, the SADC is remanding the case to
the OAL pursuant to N.J.A C 1:1-18.7(a) “for further action on
issues or argunents not previously raised or inconpletely
addressed”. W avoid remanding cases, if at all possible, based
on a conplete record, but the SADC cannot recognize RTFA
protection based on vague and sonetines shifting testinony, and
i nsufficient evidence of AMP conpliance.

A.  Equine activities including horsemanship classes, horse
auctions, equestrian birthday parties and |lyengar Yoga cl asses.

The HCADB nade no findings of fact and conclusions of |aw
regardi ng whet her Stonybrook”s current equine operation and the
equine activities proposed in the 2011 SSAWMP conply with the
detail ed requi renents set forth in N. J. A C 2:76-2A.10
(““Agricultural management practice TfTor equine activities on
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commercial farms”) and NJ.AC 2:76-2B.3 (“Eligibility of
equine activities for right to farm protections”). On renmand,
proof wll need to be submtted to the OAL that Stonybrook
conplies with all relevant provisions of these AMPs.

An exanple of the lack of clarity in the 2011 SSAWMP is the
“request to perform activities including horsemanship, horse
auctions [and] equestrian birthday parties”. (Emphasis added).
W require nuch greater clarity to the activities for which RTFA
protection 1is sought, and observe that any equine-related
activity or event nust be very carefully considered in |ight of
the AMP requirenents in NJ.AC 2:76-2A.10 and -2B.3. I n
addition, clainms that the elenents of an equine operation may be
farm based educational or recreational activities must be
closely scrutinized, and then can be protected only wupon
sufficient proof that the activities are related to the
marketing of the farm”s horses pursuant to N.J.S. A 4:1C 9h.

B. “Farm tastings” was a request that also suffered from | ack
of precision and, on remand, detailed and specific evidence nust
be presented describing what this activity wll actually entail

To the extent that tastings can be considered the retai
marketing of the agricultural or horticultural out put  of
Stonybrook farm then conpliance wll be necessary with the
“farm market” definition in N.J.S.A 4:1C3 and with NJ.S A
4:1C 9c. The frequency of these events can only be determ ned
in the context of whether they are properly in conjunction with
a farm market and are related to the marketing of Stonybrook
farm’s agricultural and/or horticultural output. Any food
purveying at permtted tasting events is subject to applicable
state and county food-handling | aws and regul ati ons.

C. Educat i onal foruns and events were not specifically
identified in the testinony as agricultural and as related to
marketing the agricultural or horticultural output of the
commercial farm as required by N J.S A 4:1C 9h. Accordi ngly,
on remand, the OAL will need to elicit detailed evidence on
t hese proposed activities in order to determ ne whether they are
entitled to RTFA protection as an SSAMP.

D. The breeding and selling of horses, sw ne, |anbs, rabbits,
poultry, goats and other farm animals are entitled to RTFA
protection pursuant to NJ.S.A 4:1C9a., but “other farm
animals” is too ambiguous to form the basis for RTFA protection.
Again, on remand, Stonybrook mnust identify what animals will be
bred and sold. The HCADB’s requirement that the commercial farm
must conform to state aninal waste nanagenent rules is a proper
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condition precedent for RTFA protection because a comerci al
farm must be in compliance with relevant state laws. The board’s
requi renent that these activities nust also conply with |ocal
ani mal waste managenent rules did not appear to be based on any
exi sting nmunicipal ordinances. In any event, |ocal standards
that exceed what is required by state law are subject to the
“palancing of 1iInterests” test established by Township of
Franklin v. den Hol |l ander, supra, 383 N.J.Super. at 390-391, 172
N.J. at 153.

Stonybrook also failed to clarify what *“specialty products” it
intended to produce and the conponents of such products, so
t hese issues mnmust be re-exam ned on renand. W anticipate that
“specialty products” will be a component of the farm market,
which is discussed below in paragraph E., and are intended to be
“value- added products”. The sale of “specialty” or *“value-
added” products is not entitled to RTF protection unless the
products are conprised of the agricultural or horticultural
out put of Stonybrook farm N.J.S.A 4:1C 9b. There was no
clear indication in the record whether these products would be

exclusively the agricultural or horti cul tural out put of
Stonybrook farm the output of other farnms, or a mxture of on-
farm and off-farm produced ingredients. Accordingly, a remand

IS appropriate to determine what Stonybrook’s “specialty
products” real ly are.

E. Expansi on of the existing farm nmarket from 250 square feet

to 900 square feet was denied by the HCADB due to the existence
of the Septenber 27, 2011 nunicipal approval for the 250 square
foot farm market within a pre-existing structure. A farm market

is entitled to RTFA protection pursuant to N.J.S. A 4:1C 9c.

provided the construction of building and parking areas is in
conformance w th nunicipal standards. W stress that section
9c. requires the construction of parking to conform wth
muni ci pal standards and does not nean that the comrercial farm
must obtain nunicipal approval. Construction of, structural

i nprovenents to, and use of a farm market building necessitate
obtaining township permts because the UCC and fire codes,

adm nistered by the municipality or by the state, are state
| aws.

Additionally, there was no evidence introduced by Stonybrook
proving conpliance with any of the elements of the “farm market”
definition in NJ.S A 4:1C 3: a facility devoted to the
whol esale or retail marketing of the agricultural output of the
comercial farm and products that contribute to farm incone,
provided that a retail farm nmarket nust earn at |east 51% of its
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annual gross sales from sales of the agricultural or
horticultural output of the comrercial farm or at |east 51% of
the sales area nust be devoted to the sale of the agricultura
output of the commercial farm Compliance with these standards
nmust al so be determ ned on remand.

There was scant evidence how farm market parking would be
physically installed, including whether the parking would entail
i npervious or pervious surfaces, or was intended to occupy
al ready cleared or grassed areas. A careful review of the facts
on remand and the applicability of Section 89-92D. w Il also
entail analysis of other relevant definitions in Section 92-4 of
East Amwell’s land use ordinance, including “Agricultural Use”,
“Farm” and “Farm Building”, as well as the definition of
“Agriculture” i1n the township’s Right to Farm ordinance, Section
110- 2.

In sum the nyriad factors identified above and associated wth
the propriety of the farm market SSAMP pose factual and |ega
issues which nust be remanded to the QAL for further
consi derati on. W note that if Stonybrook can conply wth
N.J.S.A  4:1C 9c. in all particulars, and the issue of
impervious coverage 1is resolved i1n Stonybrook’s favor, then a
farm market of 900 square feet in an existing building would be
entitled to RTFA protection.

F. The construction of hoop-style “greenhouses” as set forth
in the SSAMP resolution is entitled to RTFA protection pursuant
to NNJ.S.A 4:1C9a. for the growing of the farm’s agricultural
or horticultural crops, but the evidence indicates that only one
(1) greenhouse of indeterm nate size was proposed. There was no
testinmony regarding the length of time the greenhouse would be
opened and <closed. There are varying state and federal
regul ations on how I ong a hoop-style greenhouse is enclosed for

it to trigger a finding of inpervious surface. G ven the
uncertainty about how the hoop-style greenhouse wll be used,
its size, pl anting schedul es, enclosure periods and the
appropriate regulation to apply, a remand is required. The

remand hearing nust consider the sane inpervious coverage issues
presented by the proposed farm market parking.

G Construction of a prep-clean room in an existing building
is entitled to RTFA protection pursuant to N.J.S. A 4:1C9b. De

Canpo’s testimony was that the prep-clean room is needed for
drying herbs (Transcript April 12, 2012, p.41, lines 13-15) and
the CADB’s approval was given with the understanding that
Stonybrook had withdrawmnm its request to wuse the room for
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canning, jellying and pickling. The HCADB’s requirement that
all necessary approvals be obtained from the county and state
health departnments is reasonably related to public health and
safety and RTFA  conpli ance W th rel evant state | aws.
St onybrook”s prep-clean room is not limted to the drying of
herbs it grows on the farm a prep-clean room can be used for
processi ng and packagi ng any ot her agricul tural and
horticultural output of the Stonybrook commercial farm | f
St onybr ook seeks SSAMP protection for use of the prep-clean room
for any other of its farmproduced comodities, then any
specific requests can be raised as part of the remand heari ng.

H. I ncreasing the nunber of parking spaces on the property
from 10 to 19 for, according to del Canpo, the farm narket and
for overflow parking in connection with the outdoor riding ring,
is entitled to RTFA protection pursuant to N.J.S. A 4:1C9c. and
is related to the holding of equine events permtted by N J.A C
2:76-2B. 3(b)(1) and (2). However, aside from the nunber of
addi ti onal spaces requested and an indication of their |ocation
on the map acconpanying the Septenber 14, 2011  SSAwWP
application, there was no definitive testinony on whether the
spaces woul d occupy existing grass or exposed areas on the farm
The precise nunber of spaces that may be allowed is also
dependent on disposition of RTFA protection for the farm market
and the equine activities. Al of these issues dictate a remand
to the CAL.

l. The request to erect additional signhage on the property is
entitled to RTFA protection as a conponent of the operation of a
farm market, N J.S. A 4:1C 9c. However, there was no clear
evidence of the nunmber of signs proposed, their specific
| ocation, and their size(s) and subject matter. Any exi sting
signs on properties other than Stonybrook”s, w thout perm ssion
of the owner(s), shall be renoved. Locational and direction
signs can permissibly be erected on Stonybrook’s property
provided they do not create traffic, sight distance or
obstruction problens, especially if the signs are constructed
along the driveway easenent. Curzi v. Raub, supra, 415
N. J. Super. at 21-22, requires a balancing of the conmercial
farmer’s iInterests with those of the farm®s neighbors. No RTFA
protection can be granted if the location of the signs pose a
direct threat to public health and safety. Due to the paucity
of evidence on the nunber, location and subject matter of the
signs, and the need to 1insure protection of the neighbors’
safety in particular and the public in general, the SSAWP for
signs nust be reconsidered on renmand.




The HCADB”’s May 10, 2012 SSAMP resolution did not address a
legitimate public comment nade at the April 12, 2012 hearing
from the attorney for adjoining |andowers Rogers-Tracey, who
stated that his clients were concerned about the increase in
traffic on the comon driveway that could result from any
intensification of comercial activity on the Stonybrook farm
property. At the April 12 hearing, del Campo admitted that *“for
the |l ast decade or nore. . . we have had up to 35 cars [and] we
have started to manage traffic, so we have a person at the end
of our driveway 1in the beginning of the parking area.”
[ Transcript April 12, 2012, p.47, lines 12-16]. Like the issues
regarding the erection of signs, the remand hearing nust address
how Stonybrook will wundertake reasonable protective efforts so
that the activities and events that nay be permtted under the
SSAMP and the resultant increased commercial use of the common
driveway do not pose a direct threat to public health and
safety.

V. Summary of deci sion

The SADC ADOPTS, based on the facts and |egal reasoning in
the Initial Decision, the ALJ’s determination that Stonybrook
satisfied comercial farmeligibility criteria in NJ.S. A 4:1C
3 applicable to farms 5 acres or nore in size.

The SADC ADOPTS, based on the facts and |egal reasoning in
the Initial Decision, the ALJ’s conclusion that Stonybrook
provi ded adequate public notice of the SSAMP hearing before the
HCADB

The SADC ADOPTS, based on the facts and |egal reasoning in
the Initial Decision, the ALJ’s finding that Stonybrook was not
a commercial farmin operation as of July 2, 1998.

The SADC REJECTS the judge’s conclusion that the HCADB had
no jurisdiction to decide the SSAWP application due to the
Stonybrook farm property’s location in a conditional use zone;
i nstead, the SADC hol ds that:

CADBs and the SADC have authority to determ ne whether a
commercial farmer can conply with the conditions of a
conditional use ordinance, and a comercial farmer is not
required to obtain a conditional use approval from the
muni ci pal planning board as a condition precedent to
appl ying for an SSAWVP,

the commercial farnmer can choose to seek conditional use
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approval and present the conditional use approval to the
CADB or the SADC in connection with an SSAVP application;

because the existence of a permtted use is a
jurisdictional requirement in NJ.S. A 4:1C9, the CADBs
and SADC do not have the ability to preenpt a condition of
condition use approval, and if a comrercial farner needs to
satisfty the section 9 “locational requirement” but cannot
denonstrate that a specific agricultural activity proposed
in an SSAMP application conplies with a condition in a
conditional use ordinance, then the CADB and the SADC are
deprived of jurisdiction to hear that particular aspect of
an SSAMP application unless and wuntil the commerci al
farmer obtains a variance for that specific agricultural
activity fromthe nunicipal zoning board.

The SADC ADOPTS, based on the facts and |egal reasoning in
the Initial Decision, the ALJ”’s conclusion that agriculture is
consistent with East Amwell Township’s municipal master plan.

The SADC MODI FIES the Initial Decision by remanding to the
QAL for further consideration, pursuant to NNJ. A C 1:1-18.7(a),
el enents of the SSAWMP approval issued by the HCADB and
identified above in Section 1V., paragraphs A through F., H
and 1., as well as how Stonybrook w Il undertake reasonable
nmeasures to prevent any direct threat to public health and
safety occasioned by the use of the driveway easenent for
i ncreased conmercial activity on the Stonybrook farm  An ORDER
OF REMAND acconpani es this Final Decision.

The SADC MODI FIES the Initial Decision by determ ning that
the prep-clean room is entitled to SSAMP protection, as
di scussed above in Section IV., paragraph G, and we note that
if Stonybrook w shes to seek SSAMP protection for use of the
prep-clean room for any other of its farm produced commodities,
then any specific requests can be raised as part of the remand
heari ng.

IT IS SO ORDERED.
Dat ed: Novenber 14, 2013 / s/ Dougl as H. Fisher

Dougl as H. Fi sher, Chairperson
State Agriculture Devel opnent Committee
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